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The authenticity must be verified from the certified copy of the judgment/gazette,

S.H. Malagi v. Bruhat Bengaluru Mahanagara Palike

In the High Court of Karnataka at Bengaluru

(BEFORE B.V. NAGARATHNA, 1), ;000 ¢ Lo HC
S.H. Malagi ﬁ? (_g; e
‘ Versus Ve ’f‘”
Bruhat Bengaluru Mahanagara Palike, Bengaluru and i

Others /é G f M ?@%M

Writ Petition No. 6184 of LB-BMP)
Decided on March 10, 2015
ORDER

| 1. Petitioner has assailed judgment dated 14-1 '
Appellate Tribunal at Bengaluru (hereinafter referre

fro Al

8 passed by the Karnataka
o as ‘the Tribunal’) in

Appeal No. 382 of 2007. By that judgment, Tribunal has remanded the matter to
the respondent-authority for the purpose of holding a spot inspection in the
presence of the petitioner herein as well as the 3rd respondent herein - appellant
before the Tribunal, to ascertain the deviation, if any, and then to pass fresh
orders under sub-section (8) of Section 321 of the Karnataka Municipal
Corporations Act, 1976 (hereinafter referred to as ‘the Act’ for the sake of

brevity).

" 2. The facts in brief are that the petitioner had filed a complaint against the

third respondent alleging that she had violated the terms and con
sanctioned plan as well as the Building Bye-Laws while putting up
her property. '

ditions of the
construction on

respondent-authorities had initiated action under Section 321(1) and 321(2) of
the Act. In response to the notice issued by the respondent-authorities, -
respondent § had submitted her reply. Thereafter, an order under sub-section (8)

of Section 321 of the Act was passed against respondent 8

. Respondent 3

b

challenged that order before the Tribunal. The Tribunal by the impugned judgment:

dated 14-1-20#5, has set aside order dated 14-3-2007 passed by

the respondent-

authorities and allowed the appeal and remitted the matter to the respondent-
authorities for the purpose of passing fresh orders under sub-section (3) of
Section 321 of the Act after complying with the directions issued in the said

judgment. That judgment is assailed in this writ petition.

4. 1 have heard learned Counsel for the petitioner. He submitted that the
respondent-authorities had rightly passed an order under sub-section (3) of
Section 321 of the Act, but the Tribunal was not right in setting aside order dated
14-8-2007 and remanding the matter for fresh consideration. He would submit
that there was indeed a spot inspection conducted by the respondent-authorities

and that all opportunity was given to the 3rd respondent before p

assing the order

under sub-section (‘8) of Section 321 of the Act. He, therefore, contended that the
Tribunal was not right in remanding the matter to respondent-authorities for a

fresh consideration.
5. I have considered these submissions in light of the material

on record,

particularly, impugned judgment at Annexure-A. One of the contentions raised by

respondent 3 before the Tribunal was that there was no spot insp
by the respondent-authorities in her presence. She also contende

ection conducted
d that no

mahazar was drawn and that there was no determination of the extent of
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deviation after conducting a spot inspection in the presence of the 3rd respondent
herein, : '

6. The Tribunal, on going through the record, concluded that there was no spot
mahazar prepared in the presence of the 3rd respondent herein and that the
alleged deviation was not ascertained in accordance with law and in the presence
of the 3rd respondent herein. Therefore, holding that the order passed by
authorities under sub-section of Section 321 was without conducting spot
inspection and preparing a spot mahazar in the presence of respondent 3 herein,
the Tribunal held that such an order was in vielation of the principles of natural
justice and therefore, on quashing the order dated 14-3-2007, directed the
respondent-authorities to conduct a spot inspection in the presence of the
petitioner as well as the 3rd respondent hereinafter notifying them about the
deviation, if any, and to complete the exercise within a period of six months from
the date of the order i.e., 14-1-2018, Therefore, the Tribunal on perusal of the
original records, has come to a conclusion that the determination of deviation by
the respondent-authorities was not after conducting a spot inspection in the
presence of the 3rd respondent and the procedure adopted by the respondent-
authorities was in violation of the principles of natural justice, It is in that context
that the Tribunal set aside the order dated 14-8-2007, but has not left the matter
at that stage. The matter has been remitted back to the respondent-authorities
- for conducting spot inspection in the presence of the petitioner and respondent §.
" . herein so as to determine the extent of deviation. Such an exercise would be in
compliance with the principles of natural justice. Therefore, I find no infirmity in

! 20815. There is no merit in the writ petition.

the impugned judgment dated 14-1-;
7. Writ petition is dismissed.
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NC: 2024:KHC:5839
WP No. 20056 of 2019

IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 12™ DAY OF FEBRUARY, 2024

BEFORE
THE HON'BLE MR JUSTICE SURAJ GOVINDARAJ

T PETITI NO. 20056 OF 2019 (LB-BMP

KAVITA PODWAL,

D/0 LATE SHRI K.V.M. PODUVAL,
AGED ABOUT 52 YEARS,

NO.11, MAKARA JYOTI
NARAYANA REDDY LAYOUT,
BEHIND ATLANTA SCHOOL,
DODDANEKUNDI,
BANGALORE-560 037.

...PETITIONER
(BY SMT. KAVITA PODWAL, PARTY-IN-PERSON)

]b)xgltaliy signed

I\%%R.AMQN PPA

LAKSHMAMMA

Location: HIGH
COURT OF
KARNATAKA

AND:

1. THE BBMP,
(REPRESENTED BY ITS COMMISSIONER)
CORPORATION CIRCLE, HUDSON CIRCLE
BENGALURU-560 002.

2. THE JOINT COMMISSIONER
. MAHADEVAPURA ZONE, BBMP
BENGLAURU-560 048.

3. THE EXECUTIVE ENGINEER
HOODI SUBZONE, BBMP
BENGALURU-560 048.

4 . THE ASSISTANT EXECUTIVE ENGINEER
HOODI SUBZONE, BBMP
BENGALURU-560 048.
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5. THE ASSISTANT ENGINEER FOR WARD-85
HOODI SUBZONE, BBMP
BENGALURU-560 048.

6. DEPUTY DIRECTOR TOWN PLANNING
MAHADEVAPURA ZONE, BBMP
BENGLAURU-560 048.

7. SHRI SAGHIR AHMED,
AGED MAJOR |
R/AT NO.3/1 A, MOSQUE ROAD,
FRAZER TOWN,
BENGLAURU-560 005.

.RESPONDENTS

(BY SMT. SARITA KULKARNI, ADVOCATE FOR R1 TO R6;
" GRI. H.E. RAMESH ADVOCATE FOR R7)

THIS WRIT PETITION 1S FILED UNDER ARTICLES 226 AND 227
OF THE CONSTITUTION OF (NDIA PRAYING TO DECLARE THE
DEMOLITION OF HER DWELLING HOUSE AS ILLEGAL. ORDER FOR
RESTORATION OF HER DWELLING HOUSE, HER DIGNITY, SELF
RESPECT AND REPUTATION, HER FUNDAMENTAL RIGHT -TO LIVE

AT SAEETYHER RIGHT TO PRIVACY AND HER RIGHT TO SLEEP

WHICH 1S REQUIRED FOR HER HEALTH AND BASIC LIVELIHOOD
ETC. |

“THIS WRIT: PETITION-COMING ON.FOR ORDERS AND HAVING
BEEN RESERVED FOR ORDERS ON 13.12.2023, THIS DAY, THE
COURT PRONOUNCED THE FOLLOWING:

1. - The petitioner - party-in-person is before this Court
seeking for the foliowing reliefs:

a) Declare the demolition of her dwelling house as
*illegal.

b) Order for restoraticn of her dwelling house, her
dignity, sell respect and reputation, her
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968/2016 which include compensating the
petitioner for the damages caused to her on
account of the illegal. action carried out by the
officers of the Corporation.

Having dealt with all the aboye aspects in the
matter and in furtherance of the answers given
by me to the earlier questions posed, I am of
the considere‘d opinion that the demolition
which has been carried out by the officers not

being in conformity with the law, without due

42.3.

1g provided to the petitioner to
reply to the notices, no notice having been
served under Section 462 prior to the
demolition, the loss caused to the petitioner
would be required to be compensated.

The Executive Engineer, PWD of the concerned
jurisdiction is directed to inspect the
construction put up by the petitioner, assess
the damages caused on account of demolition

and submit the same to the Commissioner-
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Corporation who shall make payment of the
same. The said assessment to be carried out
within 45 days from the date of receipt of the
copy of this order and payment to be made
within a peried of 30 days thereafter. This
being the compensation towards the actual
losses which have been caused on account of
demolition, I am of the further considered
opinion that a sum of 25 lakhs would have to
be directed to be paid to the petitioner as

compensation on account of mental trauma due

43,

43.1.

to demolition of a residence where she was

residing.

The manner in which the officers of the
Corporation have acted require this court to
issue general directions in matters relating to

notices under Section 308, 321, 462 of the
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erstwhile KMC Act, now under Section 248 and
356 of the BBMP Act or any other similar
provisions. This court in Aslam Pasha v. Chief
Commissioner Appellate Authority BBMP?
vide its order dated 27-09-2023 held that all
Authorities and officers exercising penal powers
under the BBMP Act would be required to be
given access to all documents pertaining to the
property availéble with the Corporation, as also

available with other government departments,

including the Sub-registrar, elc.
43.2. In view of the above, whenever any notice is
issued to the noticee in relation to a property,
the name and address of such owner of the
property shall be cross verified from the Sub-
registrar’s office, the data base of the BBMP

including that relating to issuance of katha,

payment of taxes, etc. and the notice issued to

2WP no. 2177572023 : 2023:KHC:35364



. 5& - :
NC: 2024:KHC:5839
WP No. 20056 of 20

such person at such §Qd:fess as is; available on
the file of the Corporation, preferably by
personal service with due acknowledgment, if
not by RPAD and only in the event of the said
RPAD not capable of being served on aécount of
the person having moved from the said location
without forwarding address, then the notice to
be affixed on the conspicuous place of the
property, photographs to be taken thereof and
a mahazar to be drawn, with at least two

independent witnesses.

43.3.

While sanctioning any plan, issuance of Katha
or the like document from the Corporation, the
Corporation te secure the mobile number and
email of such person who has applied for
sanction of plan, issuance of Katha, payment of
tax, etc. Any notice referred tc above to be

sent to such email ID and mobile number.

43.4.As regards notices under Section 321 of the

KMC Act or Section 248 of BBMP Act. Before
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such issuance of notice, a spot inspection to be

carried out, whether there is a plan sanction or

not to be ascertained, the violations if any in

terms of _the plan sanction as also the Building
Bylaws to be ascertaind in terms of setback,
area coverage, height of the building, Floor
Area Ratio [FAR]/ floor space index, use that
the building has been put to, etc, in va
tabulated column clearly detailing out the

violations if any, and calling upon the noticee to

anNSWer the speciic viotations.,

43.5.The said notice to clearly record what are the

43.6.

violations with regard to each of the above
components and any other component that the
concerned officer is of the opinion has been
violated.

Reasonable time shall be granted to the noticee
to answer the said notice of not less than 10
days calculated from the date of service of

notice which shall be specified in the notice.
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43.7.The manner of reply ta be provided either by

way of email or by submission of documents in

a hardcopy also to be detailed..

43.8.0n receipt of the reply, the joint inspection to

43.9.

be conducted of the property in question to
ascertain if the violation of the sanction plan or
Building Bye-laws advertent in the provisional
order has been removed or not.

In the event of the violations persisting, then
issue a confirmatory order under Subsection (3)

of Section 248 or subsection (3) of Sction 321

of KMC Act, only upon due confirmation that
the provisional order and show cause notice has

been duly served on the noticee.

43.10.The confirmatory order also to be clear and

specific as to which violation has been removed
and which has not been removed and how the
same is in violation of sanction plan and

Bu‘ilding Bylaws.
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43.11.In the confirmatory order, suitable time to be
fixed of say three months to bring the violation
in conformity with the sanction plan or Building
Bylaws, failing which necessary action to be
iniﬁated in terms of Section 356 of the BBMP
Act or Section 462 of the KMC Act.

43.12.Before taking any such action a separate notice
under Section 356 or Section 462 specifying
reasonable time of atleast 15 days for bringing

the property in conformity with the sanction

plan or Bullding Bye-laws ramng which
demolition process would be undertaken.
43.13.1t is only after the time period prescribed in the
notice under Section 356 or section 462 that
any demolition work should be taken up.
43.14,The Chief Commissioner is directed to issue a
circular containing the above general directions
an-d such other directions that he is of the
opinion would be required to be followed by the

concerned officers dealing with the similar
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matters. Circular to be piaced on the file of this
court within & period of four weeks from the

date of receipt of copy of this order.

44. ANSWER TO POINT NO.6: What order?

44.1. The writ petition is allowed.

44.2. Demolition of the dwelling house of the
petitioner is declared to be illegal.

44.3. The jurisdictional Executive Engmeér, PWD is

directed to cause inspection of the property of

thao noabiblomee fe e
7 ¥ =

caused an account of the demolition and submit
a mrpbé?z: within a parébd of 45 days fr{ﬁm the
date of receipt of copy of this order to the chief
Commissioner who shall make payment thereof
within é period of 30 days thereafter.

44.4. Respondent No.1 is directed to make payment

of a sum of 35 lakhs compensation towards



44.5.

44.6.

-89 -
NC: 2024:KHC:5839
WP No. 20056 of 2019

mental trauma undergone by taken by the

peﬁitioner.

‘Respondent No.1 is directed to make payment

of a sum of Rs.10 lakh compensation towards
damage caused to the movable items of the
petitioner, recoverable from the errant officials,
after due enquiry by the commissioner.

A certiorari is issued quashing the order dated
24.01.2018 of the Chief Commissioner at

Annexure-A to the present petition the Chief

44.7.

Commissioner is directed to make payment of

710,000 per month calculating from the date of

demolition that is 25.04.2016 till the premises <+ -

of the petitioner is restored for human
habitation.

The Principal Secretary, Urban "Developme'nt
Department to institute an enquiry into the
manner in which respondents No. 3 to. 6 have
acted in -pursuance of the complaint of

respondent No.7, as regards the violations on

g,
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their part in not following the applicable law
and take such action as is necessary against
them as under the applicable law.

Though the above matter is disposed off, relist
on 22.03.2024 for reporting compliance with

general directions by the Chief Commissioner.

sd/-
JUDGE

[N
List No.:

19 SI No.: 2
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Btatus: Mapon 4

Case Number: WP 206056/2013 Classification: LB BMP Date of Filing: 26/04/2018 16:07:28
{KAHC010129072019)
Petitioner: KAVITA PODWAL Petitioner Advocate: PARTY IN
PERSON
Respondent: THE BBMP Respondent Advocate:
Filing No,: WP 20056/2019 Judge: SURAJ GOVINDARAJ
Last Postad For: ORDERS Date of Decision: 12/02/2024 Last Action Taken: ALLOWED

Next Hearing Date: 23/10/2024
Diaily Orders: WP 2005620438

1 SURAJ GOVINDARAJ 21109/2024

1. Learned High Court Government Pleader has filed a memao dated 27.09.2024 addressed by the Principal Secretary.
Urban Development Department to the Director of Municipal Administration, directing the said Director 1o forward a copy

of the essential procedure to all the municipalities and corporafions in the Stateé of Karnataka. The same 1§ 1aken on
record.

2. Leamned High Court Government Pleader seeks for and is granted three weeks time to produce the letter addressed by
the Director of Municipal Administration to all the concerned authorities as also the report for further compliance.

3. Re-list on 24.10.2024 at 2.30 pm, for further compliance.

2 SURAJ GOVINDARAJ 18/09/2024

1. Learned HCGP submits that the copy of the office order dated 2.12.2023 and translation thereof has been forwarded 1o
the Principal Secretary, Urban Development Department for subsequential forwadal to all Urban Development authorities.
She ‘'submits thal necessary action has been taken for forwadal and given ten days' time necessary documents
eviden_cirig the said communication would be placed on record.

2. She further seeks ten days’ time to comply with the other pending directions.

3. Re-list on 27.9.2024 at 2.30 p.m.

3 SURAJ GOVINDARAJ 28/08/2024

1. Learned HCGP submits that, an office order dated 02,12.2023 detailing of the essential procedure to be followed under
Section 248 of the BBMP Act. 2020 has been web hosted on the website of BBMP, both in English and Kannada
language and has also been circulated among the concerned office of the Corporation.

2. She submits that, the compliance with respect fo direction at 43.1, 43.2 and 43.3 is in progress, if given two weeks
time, compliance would be reported. )

3. Respondent No.1-Commissioner is directed to forward the essential procedure to be followed under Section 248 of the
BBMP Act, 2020 io the Principal Secretary, Urban Development and as also the Principal Secretary, Municipal
Administration, s6 that the same could be forwarded to the other Commisionerates i the State of Karnalaka, so as to
enable them to issue similar orders as regards the essential procedure to be followed in respect of the proceedings under
Sections 187 of the Municipalities Act and 321 of the Municipal Corporation Act, 1976.

4. Re-list on 18.09.2024 at 2.30 p.am,

4 SURAJ GOVINDARAJ 25/07/2024
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ANNEXURE -1

FLOW CHRAT SHOWING STAGES OF ACTION TO BE TAKEN FOR REMOVAL OF
VIOLATED PORTION & DEMOLITION OF UN-AUTHORIZED CONSTRUCTION

Violation of approved Plan & yn-Authorlzed Construction

Category—1 Category -1l Category i
v
, Construction after Occupancy Un-Authorized
Violation of Approved Certificate Construction
Plan
v ——=>| Report by WARD AE [€
Reportby WARD AE/JEto |, 1 JE to AEE
ADTP
3 T 1
4
Zone / Head Office ADTP to | Through Public >{ Sub-Division AEE to Issue
< Complaint notice Uls 248 (1) & (2) of
issue notice Uls 248 (1) & BEMP Act ~ 2020
ik ilreithuns Provisional Order

Provisional Order

Zone / Head Office ADTP to issue
notice Uls 248 (3) of BBMP Act -
2020 Confirmation order giving 30
days’ time to comply

To Iru‘/tiate action as per sec 356 (2)

Sub-Division AEE to Issue notice
Uls 248 (3) of BEBMP Act - 2020
Confirmation order giving 30 days’

time to comply .

v

To initiate action as ser sec356 (2)

Proposalto EE by ADTP to
prepare Estimate & to appoint
agency for Demolition

A

Issue order as per 356 (2)
Approval of Estimation by EE and

.} Preparation of

Issue order to Agency for

Estimation by

N

demolition,

v

Issue of Notice by ADTP for
Evacuation of buliding

v

Removal / Demolition of Violated
Portion as per order

\

Report by EE to Joint Commissioner
regarding Expenditure incurred and to
take further action

T

AEE

" Proposal to EE by AEE to prepare

Estimate & to appolint agency for
Demolition

\2

Issue order as per 356 (2) Approval of
Estimation by EE and Issue order to
Agency for demolition,

v

Issue of Notice by AEE for
Evacuation of building

N

Removal / Demolition of Un-
Authorized Portlon as per order

v

Report by EE to Joint Commissioner
regarding Expenditure Incurred and to
take further action

g

chief-commissioner
/m;l)-lat Kxgalg«i Mahanagarmé(e




Aun%xurewz

n§ Time Concerned officers g@@gn
! T Report of complaint
, Sending complaint to Ward
2 | T-3Days ADTP / AEE Engincer for report, 03 days
Report to be submitted by Ward
; ' Engineer (Records to be verified ; .
3 |T-10days AB/IE in office as well as from building 07 days for reporting
owner). ; o
4 | T-15 days ADTP / AEE Serj;m.g neu:?e ws 248(1) & (2)| 05days for issue of
notice if required. notice
5 | T-30days Re‘celpt of reply from the owner /| 15 daysfm giving
builder. _ reply
6 | T-37days| ADTP/AEE | Orders ws 248(3) if required. 07\‘1&3’1 fg;fs“e of
30 days for comply
‘ Sending the proposal to EE for | the order by the owner
7 | T-70days ADTP/ AEE preparation of estimate & to of building.
: appoint agency for demolition. 3 days for sending of
proposal to EE
, Approval of estimate, issue of 7fdays for preparation
g LT 85 daye EE order ws 356(2) & iseue of work | 0 estxmateby AEB &
order.
exnmate by EE
L , R ,, 3 days to 1ssue notice
9 | T-88days ADTP/ AEE Notice for Evacuation. forevacuating the
| Evacuation of building
10 | T -95 days Evacuation, by the occupants
7 days
T.102 Task force
11 committee, ADTP/ | Demolition /removal process. 7 days
days
AEE
T-117 ’ '
12 EE Intimated to Joint Commissioner. lei ays to' Issue
days intimation

: lef Commxssnoner

@ that %}/ngaloiMahanagam 6&11
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